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LL4012V/LL5012V/LL6012V Comparative Constitutional Law 
Constitutional Judicial Review, Rights Protection and Proportionality 

 
Course Instructor: Professor Alec Stone Sweet 

 
Objectives: 
 
At the end of the course participants should be able to: 
 
1. Demonstrate familiarity the major models of constitutional judicial review, and describe their origins 
and diffusion. 
 
2. Analyze the determinants of authority of supreme or constitutional courts within any national legal 
system. 
 
3. Describe proportionality analysis and assess its importance in both the making of policy and the the 
construction of rights doctrine. 
 
This course provides an introduction to comparative constitutional law with a focus on systems of rights 
protection.   After introducing the basic features of modern constitutions, with their emphasis on rights 
and judicial review, we will focus on the consolidation of the proportionality framework as the dominant, 
best-practice standard for rights adjudication.  Proportionality analysis is a highly intrusive mode of 
judicial supervision: it permits government to limit rights, but only when necessary to achieve a 
sufficiently important public interest.  Since the 1950s, virtually every powerful domestic and 
international court has adopted proportionality analysis as the central method for protecting rights.  The 
result has been a massive – and truly global – transformation of law and politics.  While there is variance 
in the intensity of proportionality-based dialogues, such interactions are today at the very heart of 
governance in the modern constitutional state and in regional human rights regimes. 
 
Students will be evaluated on the basis of (1) a literature review or research paper – 70%; (2) three 
approximately 750 word “response papers” – 30%; and (3) attendance – students will be deducted 10% 
for any classes missed without prior notification or approval. 
 
Note: the seminar will emphasize close reading and roundtable discussion of texts; it is not a lecture 
course.  Please come to class prepared to engage in a discussion of the required readings and response 
papers.  Readings are subject to change, but only by a similar replacement text. 
 
Weeks 1 and 2: Constitutions, Rights, and Judicial Power 
 
A. Stone Sweet and J. Mathews, Proportionality Balancing and Judicial Power (2019): ch. 1. 
J. Waldron, “Some Models of Dialogue between Judges and Legislators,” 23 Supreme Court Law Review 

(2004). 
J. Weinrib, “The Modern Constitutional State: A Defence,” 40 Queen’s Law Journal (2014). 
 
Questions: What are secondary rules in the constitutional context?  What are the major differences 

between the “European” and the “American” models of review?  What is abstract review?  Who 
should control constitutional change? 

 
Week 3-4: Proportionality Analysis  
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Proportionality Balancing and Judicial Power (2019): ch. 2. 
Handout: Proportionality and American Rights Doctrine  
United States Supreme Court, O’Brien v. United States (1968): abridged. 
 
Questions: How, and to what extent is the judge constrained by the proportionality decision-making 

framework?  If the O’Brien Court had used proportionality analysis, how would the justices have 
proceeded? 

 
Week 5: Proportionality’s Empire 
 
Proportionality Balancing and Judicial Power (2019): ch. 3. 
Supreme Court of Israel, Beit Sourik Village [Security Fence] (2004): abridged. 
 
Questions: How might the adoption of proportionality alter (impact on) separation of powers, in 

particular, with reference to the allocation of lawmaking authority between the legislature and the 
constitutional (supreme) court?  In Beit Sourik, the Israeli court engages in “relative balancing” by 
comparing what effects?  Judges rarely use the legitimacy and suitability prongs of proportionality 
analysis to strike down legislation – why? 

 
Week 6: Constitutional Governance 
 
Proportionality Balancing and Judicial Power (2019): ch. 5. 
German Federal Constitutional Court, Cannabis (1994): abridged. 
 
Questions: Define the “zone of proportionality”?  In Cannabis, to what extent does the German Court 

participate in lawmaking? 
 
Weeks 7-9: Rights Protection in Asia 
 
Yap, Po Jen, ed., Proportionality in Asia, (2020): chs. 1, 2, 3, 4, 5. 
G. Silverstein, “Singapore: The Exception that Proves Rules Matter,” in Rule by Law: The Politics of 

Courts in Authoritarian Regimes (2008). 
Lee, Jack Tsen-Ta. “According to the Spirit, not to the Letter: Proportionality and the Singapore 

Constitution,” 8 Vienna Journal on International Constitutional Law (2014) 
Court of Final Appeal of Hong Kong, Final Appeal No. 21 of 2015: Hysan v. Town Planning Board 

(2015). 
 
Questions: What advantages does proportionality give to judges in newly democratized political 

environments?  What contextual factors would have to change in order for Singapore judges to follow 
their Asian peers? 

 
Weeks 10, 11: Rights and Global Constitutionalism 
 
Proportionality Balancing and Judicial Power (2019): ch. 6. 
European Court of Human Rights, Smith and Grady v. UK (1999) 
European Court of Human Rights, Hirst v. UK (2005) 
Inter-American Court of Human Rights, Riffo v. Chile (2012). 
Paraguay case. 
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Questions: Under what conditions should regional human rights courts defer to a domestic constitutional 
courts when they adjudicate a dispute involving rights? How does the common use of the 
proportionality framework facilitate inter-judicial dialogue? 

 
Weeks 12: Backlash and Democratic Backsliding 
 
Readings to be announced. 
 
 
 
Grading and Assignments  
 
1. Response Papers: 
 
a. All students are required to produce three (approximately 750-word) discussion papers on sessions of 
their choice. 
b. One paper must be a response to the readings of weeks 7-9. 
c. The remaining two will discuss texts from any two other sections.  To register: (i) add your name to the 
Google doc, first come-first serve and (ii) do not add a third name to any week, unless and until there are 
at least two names already registered for that slot. 
d.  Register here: 
https://docs.google.com/spreadsheets/d/1UgwcKM88Z4tUFeuHtxkG69ER4ujJP7ud2jUhKtfdM-
8/edit#gid=0 
e. Note: there is no “correct” way to write a response paper.   You can assume that everyone has read the 
texts, so please do not simply summarize the readings.  Instead, critique, raise questions, identify issues 
you thought was inadequately addressed in the texts and would like to discuss.  The only requirements are 
that the discussion paper: (a) demonstrates that you have carefully considered the texts; and (b) concludes 
with at least one discussion question you think should be discussed as a group. 
f. Post your response paper to the class by midnight of the day before class (Monday). 
 
2. Term Paper: 
 
a. Students are required to submit a term paper of at least 6,000 words (the count excludes footnotes and 
bibliography). Students may choose between a literature review and a research paper from a list of topics 
provided to you at the end of the second session, or develop a topic on your own.    
 
b. An Analytical Literature Review: You may write a review of the scholarly literature on some important 
aspect of comparative constitutional law.  A literature review is a commentary on the various strains of 
scholarship that are relevant to a topic of ongoing scholarship.  After selecting a topic, you should gather 
the “best” or “most important” articles and books on it.  A literature review is analytical in that one 
subjects existing scholarship to analysis, which entails comparing and contrasting the work of different 
authors on various dimensions, which would typically include theory, method, normative or positive 
assumptions, purpose, and so on.  It is up to you to decide on what dimensions you will assess the work.  
Because a literature review can expand and sprawl very fast, you might try to limit yourself to 3 
dimensions or so.  A literature review is critical in that the reader expects answers to questions like the 
following.  What are the most important papers or books on your topic, and why are they important?  
What are the most important debates in the domain, and on what basis do scholars disagree?  What 
“progress” has been made in this part of the field, and what future research needs to be done?  It is also 
acceptable to make clear why you find parts of the literature deficient. 
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c. A Research Paper: You may write a research paper.  The paper might be primarily empirical, e.g., on 
how one or more systems of constitutional justice operates.  The paper might be relatively theoretical, 
e.g., an analysis of, or contribution to, theoretical debates about rights protection in Asia.  If you have an 
ambitious research project, I would also entertain receiving a paper prospectus, that is, a paper that lays 
out a plan for the research: a statement of the topic; a literature review; discussion of methods; data 
collection, etc. 
 
d. Guidelines: The paper must be at least 6,000 words, not including a count of footnotes and/or 
references.  Double-space, number the pages, and use 12-font, with at least one-inch margins.  Students 
must use, consistently, a recognized reference system for footnotes and bibliography.  Do not plagiarize: 
it is always better for scholars (not just students) to cite more than less. 
 


